STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DUVAL COUNTY SCHOOL BQOARD,
Petiti oner,

VS. CASE NO. 90-4566

RI TA E. STRAUSS,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, this cause on for formal proceeding before P. M chael
Ruf f, duly-designated Hearing O ficer of the D vision of Adm nistrative
Hearings, in Jacksonville, Florida.

APPEARANCES

FOR PETITIONER  Cheryl R Peek, Esg.
Assi st ant Counse
O fice of General Counsel
421 West Church Street
Towncentre, Suite 715
Jacksonville, FL 32202

FOR RESPONDENT: David A Hertz, Esq.
Duval Teachers United
1601 Atl antic Boul evard
Jacksonville, FL 32216

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern whet her the Respondent
shoul d be dism ssed fromher enploynent with the Petitioner agency for alleged
vi ol ati ons of the Duval County Teacher Tenure Act (Chapter 21197, Laws of
Fl orida, 1941, as anended by Chapter 70-671, 72-576, and 81-372, Laws of
Florida). Specifically, it is alleged that the Respondent should be dism ssed
fromher enploynment duties for alleged "professional inconpetence", "refusal or
i nexcusable failure to discharge the duties of her enploynent”, "insubordination
or physical or nmental incapacity to performthe duties of enploynent”, and
"imoral character or conduct".

PRELI M NARY STATEMENT

Thi s cause arose upon the advice to the Respondent by the Petitioner's
superintendent, by letter dated Septenber 12, 1990, that the Respondent woul d be
di scharged from her position as a gui dance counsellor for the Petitioner, Duval
County School Board ("Board"). The four (4) charges alleged in that letter were
| ater incorporated in the Amended Notice of Proposed Dismissal, which raised the
i ssues referenced in the above-captioned Statenent of Issues. The Respondent



was thus advised that the Board proposed to discharge her for alleged

pr of essi onal inconpetency, as set forth in Section 4(3) of the Duval County
Teacher Tenure Act ("Act"); for alleged refusal or inexcusable failure to

di scharge her duties, as set forth in Section 4(c) of the Act; for alleged

i nsubordi nati on or physical or nental incapacity to performher duties, as set
forth in Section 4(a) of the Act; and for alleged i nmoral character or conduct,
as set forth in Section 4(a) of the Act.

The cause becane ripe for hearing and was originally set for hearing on
Novermber 30, 1990. Prior to the scheduled hearing, it devel oped that the
Respondent had a serious nedical condition requiring hospitalization and an
ext ensi ve recovery period. Consequently, the case was abated and was ultimtely
heard on August 28, 1991

The cause canme on for hearing as noticed. The Petitioner presented 35
exhibits, Exhibits A-1l, all of which were admitted into evidence, w thout
objection. The Petitioner adduced the testinony of w tnesses, Selinda J. Keyes,
Sarah Cunni ngham Harper, Mrta Martinez, Carolyn Bishop Stone, MIldred H
Marshal |, and Susan Van Brunt Joseph. The Respondent cross- examined the
Petitioner's w tnesses; however, she presented no witnesses or exhibits. After
the hearing, the parties obtained a transcript of the proceeding and agreed upon
an extended briefing schedule, concomtantly waiving the requirenents of Rule
28-5.402, Florida Adm nistrative Code. Thereafter, proposed findings of fact
and conclusions of lawin the form of Proposed Reconmended Orders were filed by
the parties. The proposed findings of fact in those pleadings are treated in
this Recommended Order and, again, specifically, in the Appendi x attached hereto
and i ncorporated by reference herein.

FI NDI NGS OF FACT

1. The Respondent, Rita E. Strauss, is a certificated and tenured teacher
pursuant to the pertinent provisions of the Act cited above. The Respondent has
been in the enploy of the Board at all tines pertinent hereto. Her npbst recent
school assignments have been to Long Branch Sixth Grade Center and Holiday Hills
El ementary School, in Duval County, Florida.

2. The Board is, for purposes of this proceeding, an agency of the State
of Florida charged, as pertinent hereto, with regulating and enforcing the
Teacher Enpl oynent and Practice Standards enbodied in the Act cited above.

3. FElenentary school counsellors situated as the Respondent are
responsi ble for counselling students and consulting with parents and teachers
regardi ng progress problens and potential problens and related matters
concer ni ng counsel |l ed students or students recommended for counselling.
Counsel l ors nust coordi nate counselling-related special services with the
Board's staff and other county agencies and parents. Counselling activities
i nvol ve counsel ling individual students and small groups of students, as well as
provi di ng gui dance for students in the classroomsituation. A guidance
counsellor is also charged with being the organi zati onal agent at the school for
the Child Study Team ("CST"). The counsellor's duties are specifically set
forth in Exhibit B in evidence, the job description for elementary schoo
counsel l ors of the Board.

4. Counsellors are allowed to select their own guidance materials. They
are not limted by the Board, except that materials nmust be appropriate for the
age |level of students to which the materials are presented. The specific duties
of a counsellor vary fromone school to the other dependi ng upon the particul ar



need of the school, its students, and the principal's direction concerning the
enphasis of the counselling effort. It is inmportant that counsellors spend a
certain anpunt of tinme with students in the counselling effort. Florida | aw
mandat es that counsellors spend 75% of their tine in direct contact with
students. This tinme nmust be documented through |ogs required to be kept by
gui dance counsellors. O assroomguidance is also a valid and required part of
an el enmentary counsellor's role. (uidance counsellors are not considered to be
performng their job adequately if classroom gui dance sessions are not
conducted. They are expected to know how to make a cl assroom gui dance schedul e
and are expected to be able to and carry out the organi zation of a planned
program whi ch they nmust dissem nate to all instructional and other pertinent
staff nenbers in the school so that teachers and adm nistrators are aware of
their present and proposed counselling activities.

5. The CST is a committee involved in placing students in special
education prograns. This involves testing, parental contact, and consideration
of and carrying out of "interventions" and observations. This is considered by
the Board to be an inmportant part of a counsellor's job, as well as the
i ndi vi dual counselling, small group counselling, and cl assroom gui dance. All of
these duties are included in Exhibit B, a counsellor's job description

6. M. Selinda Keyes was the Principal at Long Branch Sixth Grade Center
from 1984 through 1989. She had been an enpl oyee of the Board since 1972. She
hol ds a bachelor's degree, as well as a nmaster's degree and is certified in
gui dance, as well as in educational |eadership. 1In addition to her other
experience with the Board, she served as an el enmentary school guidance
counsel lor, herself, for five years. M. Keyes first cane into contact with the
Respondent in 1984, when Ms. Keyes began her principal ship at Long Branch. The
Respondent was al ready serving as a gui dance counsellor at that school when M.
Keyes arrived.

7. A guidance counsellor's duties at Long Branch included gathering
materials for the CST, helping in the articulation of students, setting up
i ndi vi dual counselling sessions, assisting teachers, having interventions for
students, assisting the parents in hel ping students with problens, and assisting
the students, thenselves.

8. Between 1984 and 1988, Ms. Keyes noted a decline in performance |evel
fromthe Respondent. In August of 1988, on the Respondent's annual eval uation
Ms. Keyes eval uated the Respondent as perform ng inadequately. M. Keyes net
wi th the Respondent at the begi nning of the 1988-89 school year to review
specific inprovenents that Ms. Keyes expected the Respondent to make during the
upcom ng year. Exhibit E in evidence enconpasses the recommendati ons which M.
Keyes nmade to the Respondent in this regard. Anmong other itens, Ms. Keyes felt
that the Respondent needed to conmunicate in an appropriate and professiona
manner to adm nistrators and ot her school personnel. M. Keyes al so reconmended
that the Respondent do a better job at maintaining accurate witten records and
in maintaining positive professional relations and interactions with schoo
personnel at all tinmes, which had been an observed problemin the past. M.
Keyes met with the Respondent once again on Septenber 9, 1988 to reiterate the
areas of the Respondent's performance whi ch needed i nprovenment and to give her a
written nenorandum concerning the need for these inprovenents and detailing what
t he i nprovenents were to be

9. In spite of these conferences and witten directives, which included
the requirenent of better preparation for the activities and operations of the
CST, Ms. Keyes observed that on Septenber 20, 1988, when she net with the



Respondent, that the Respondent was not yet prepared for the CST activity
schedul ed for Septenber. M. Keyes net with the Respondent on Septenber 21,
1988 to discuss the Respondent's inappropriate nethods of conmunications wth
teachers. During that conversation, the Respondent becane extrenely angry and
told Ms. Keyes to "get off her back"” and that Ms. Keyes was maki ng her "sick".
Shortly thereafter, the Respondent went to Ms. Keyes' office unannounced,
slammed the door in a hostile manner, and addressed Ms. Keyes by saying "kiss ny
butt". She then threatened Ms. Keyes by saying "I will sue you. Just go ahead
and fire ne and I will sue you and I will start a conpany".

10. The CST net on Septenber 27, 1988. The Respondent was unprepared for
the nmeeting and did not have the correct docunents prepared to present to the
CST despite Ms. Keyes' multiple efforts to see that that duty was perforned.

11. On Septenber 28, 1988, Ms. Keyes tel ephoned the Respondent to find out
why she had not attended the school's open house the evening before. During
this conversation, the Respondent told Ms. Keyes that she did not want to hear
anything that Ms. Keyes had to say and hung up the tel ephone on Ms. Keyes. A few
m nutes, the Respondent storned into Ms. Keyes' office and slanmed the door.
Standing in front of Ms. Keyes' desk, the Respondent turned sideways, pointed to
her posterior, and told Ms. Keyes to "kiss ny butt". The Respondent was quite
angry and left Ms. Keyes' office, slamm ng the door behind her, and then opened
the door and stated "hit me, hit me, just go ahead and hit me".

12. Ms. Keyes then arranged to neet with the Respondent on October 3, 1988
to discuss the Respondent’'s unprofessional and erratic behavior of Septenber 28,
1988. Ms. Keyes presented the Respondent with a nenorandum dated Septenber 28,
1988 regardi ng the Respondent's inappropriate behavior. See Exhibit F in
evi dence. The nenorandum war ned t he Respondent that her denonstrated | ack of
respect for authority and display of hostility was considered i nsubordination
and woul d not be tolerated. The Respondent refused to sign a receipt for the
menor andum and, instead, retorted that she would not read it and did not want to
hear it. The Respondent then stated "go ahead and hit nme, hit nme, and | wll
hit you back”. The Respondent then stormed out of Ms. Keyes' office, once
agai n, slamm ng the door behind her.

13. Because of the continuing nature of this sort of behavior, M. Keyes,
on Cctober 5, 1988, arranged for the Respondent to neet with Ray Bailey, the
Director of Personnel for the Board. When Ms. Keyes nmet with the Respondent to
arrange the neeting, the Respondent told Ms. Keyes that there was no sense in
talking with M. Bail ey because she had not done anythi ng wong. The Respondent
then stated that she was "just going to |ie because he was a friend of Ms. Keyes

and that she was not going to tell the truth". The Respondent continued by
saying "I will sue you, just fire me and I will sue you and get noney and j ust
be able to sit at hone". During this sanme nmeeting, Ms. Keyes brought to the

Respondent's attention that she had given inaccurate information to a student's
not her regardi ng the CST.

14. On Cctober 7, 1988, Ms. Keyes inquired of the Respondent to see if she
had kept the appointnent with M. Bailey. The Respondent had not done so and
had, thus, refused to follow Ms. Keyes' direction in this regard. During this
same neeting, Ms. Keyes, again, gave the Respondent gui dance on how she shoul d
i nprove her performance. On that sane day, Ms. Keyes al so counselled with the
Respondent regarding her clainmed illness. M. Keyes, once again, encouraged the
Respondent to get nedical attention if she felt that she needed it.



15. From Cctober, 1988 through January, 1989, Ms. Keyes observed no
i nprovenent in the Respondent's poor performance, including her failure to keep
an adequate daily log of her activities, after being directed to do so by M.
Keyes. On January 10, 1989, Ms. Keyes nmet with the Respondent, once again, to
determine if she had done required foll owup work regarding a student naned
Jovan Scott, which the Respondent had not done. This resulted in the student
bei ng denied required nental health services for sonme two weeks.

16. On January 26, 1989, Ms. Keyes observed the cl assroom gui dance session
conducted by the Respondent. In that session, the students were observed to be
noi sy, not listening to the presentation, and not keeping on task. Wen M.
Keyes | ater discussed the poor guidance session with the Respondent, the
Respondent expl ai ned that the class went poorly because the "kids were bad" and
they would not |isten because they were "bad". The Respondent also stated that
she was in a "bad" school and that the children were "bad kids", they were too
old, and that she needed to work with younger kids in a better school

17. On January 31, 1989, Ms. Keyes net with the Respondent to eval uate the
Respondent' s performance as a gui dance counsellor for the 1988-89 school year at
the Long Branch School. Exhibit Gin evidence reflects the inadequate
performance of the Respondent. Anobng other things, Ms. Keyes instructed the
Respondent to inprove her deneanor toward teachers, to show concern for students
and parents, to present and maintain accurate CST records, to keep an adequate
daily log, to attend counsel |l or workshops, and to assist in sharing the tota
responsibility of the school toward the students. Also, on this date, M. Keyes
i nqui red of the Respondent concerni ng whet her she had been attending the Board's
"in service" training sessions for guidance counsellors, as she was required to
do. The Respondent indicated that she did not attend those neetings because she
knew all of the material and that there was no need for her to go.

18. Ms. Keyes observed ot her poor perfornmance exanples on the part of the
Respondent during the 1988-89 school year, which included the Respondent's
failure to give adequate information to teachers, her refusal to use a variety
of counselling techniques, and her inability to communicate and relate to
students, as well as the failure to adequately devel op and convey information to
students. Her individual counselling techniques were inadequate. She would see
i ndi vi dual students for an excessive period of tine, as much as two or three
hours. In that time period, she would allowthemto play with toys or other
materials in the classroomand woul d send them on errands instead of conducting
counsel I ing as she was supposed to do. During the 1988-89 school year, M. Keyes
observed numerous cl assroom gui dance sessions run by the Respondent. In those
sessi ons, she observed that the students consistently failed to pay attention or
stay on task. The Respondent woul d praise theminappropriately for
i nappropri ate behavi or and was observed to be unable to control their behavior

19. In collecting information for the CST, as she was charged to do, the
Respondent woul d di scourage teachers fromrequesting testing for students,
saying "it's a lot on ne, | have a lot to do, don't refer this child". Despite

t he Respondent's di scouragenent of referrals, approximately 80 students were
processed through the CST concerning counselling during that school year. On

t he average, one out of every ten "packets" concerning students for the CST
woul d be inconplete. The Respondent was responsible for preparing these
packets. It was her duty to make sure that the information in the packets was
conpl ete. Throughout that school year, the Respondent frequently forgot or
failed to observe deadlines and other inportant dates which she was required to
observe. The Respondent failed to conplete inportant assignments which she had



concerning her other duties. She was observed to be unable to select and
effectively direct the activities of teachers regarding testing, the SAT
program and concerning the EST and CST packets.

20. In summary, it was established, through Ms. Keyes testinmony, which was
unrefuted, that the Respondent was an ineffective guidance counsellor during the
1988- 89 school year at the Long Branch School. Her final performance eval uation

or review for that school year reflected her poor perfornmance by her receiving
an unsatisfactory rating.

21. The Respondent's job duties', while she was at the Long Branch School
i ncl uded ordering the standard achi evenent tests ("SAT") for the school. She
was never authorized, however, to order a first-grade SAT. M. Keyes
di scovered, however, that on April 25, 1989, the Respondent had in her
possessi on the answer key and student manual to a FormE first-grade SAT. The
next day, on April 26, 1989, Ms. Keyes discovered that the Respondent al so had a
teachers manual for the first-grade SAT. Wen questioned by Ms. Keyes as to why
she had these materials in her possession, the Respondent stated that she had
ordered them "just in case". M. Keyes questioned the other teachers and
confirmed that no one el se had requested a first-grade SAT

22. Ms. Mrta Martinez is enployed as a first-grade teacher at Parkwood
Hei ghts El ementary School. Carl Strauss is the Respondent's son. M. Martinez
was Carl's first-grade teacher during that 1988-89 school year. During the
1988- 89 school year, Carl had done poorly acadenically; and Ms. Martinez had
sent schol arshi p warni ngs home to his parents, M. and Ms. Strauss, as well as
a letter indicating than he nmght be retained in the first grade the foll ow ng
year. The Form E SAT was given by Ms. Martinez to her class on April 24, 1989.
Carl Strauss' performance was nuch better than Ms. Martinez expected, judging
fromhis prior academ c performance in her class. On April 25, 1989, M.
Martinez noticed Carl sitting in the front of the classroom As she gave the
test, she noticed that he was goi ng ahead of her and answering questions which
she had not yet read aloud to the class. When she cautioned himthat he shoul d
sl ow down, he said that the test was easy and that he knew all of the answers.
I ndeed, Carl did very well on the Form E SAT he took on those dates. He scored
in the 58th percentile, which was much better than his cl assroom performance
woul d i ndicate he could do. Later, he was given a FormF SAT, which is of the
same difficulty level, is designed for first graders and tests the sanme
information but sinply with different questions. On this test, Carl did nuch
worse. He scored in the 37th percentile, which performance was consistent with
that to be expected, judging fromhis past classroomacadem c work. A drop of
20 percentile points is unusual in SAT scores fromone test to the next.
Students usually have fairly constant scores on the various areas tested
t hr oughout their school career, with perhaps as nuch as a 10 percentil e point
differential at nost.

23. This situation was brought to the attention of the appropriate
supervi sory personnel with the Board; and ultimtely, the Respondent was
di sciplined by the Florida Departnent of Education, Education Practices
Conmi ssi on, which found that she had supplied her son with answers to the first-
grade SAT in question. After naking this determ nation, the Education Practices
Conmi ssion reprimanded the Respondent with an official letter of reprimand, in
evi dence as Exhibit GG

24. Dr. Sarah Cunni ngham Har per hol ds a bachelor's degree fromthe
University of Central Florida in psychology. She has a nmaster's degree fromthe
University of Central Florida in counselling and a doctorate from Nova



University in educational |eadership. She testified on behalf of the Board in
this proceeding. Her experience includes classroomteaching, as well as

gui dance counselling for eight years. She then became a resource counsellor for
the Board and was later pronoted to be a supervisor for guidance counsellors for
t he Board. She provided resources for guidance counsellors, giving them
materials they needed in order to adequately performtheir duties.

25. Dr. Harper first net the Respondent at Long Branch School in
Septenber, 1988. She net with the Respondent and Ms. Keyes, together, and |ater
wi th the Respondent alone. Dr. Harper reviewed the resources available to the
Respondent and gave her additional suggestions regarding material she m ght use
in her duties. Dr. Harper further arranged specific training for the
Respondent, involving nmeeting with two other guidance counsellors to get ideas
as to how a gui dance counsellor could effectively operate in the classroom
Further, Dr. Harper gave the Respondent suggestions on how to feel better about
her duties and enploynent situation and referred her to Suni Peterson, with the
Enpl oyee Assi stance Program of the Board. She also suggested that if the
Respondent was feeling physically ill, she should consider taking sick |eave.
Dr. Harper docunented this neeting with the Respondent and sent her a copy of
t he docunent outlining reconmendati ons for inprovenent.

26. Dr. Harper also encouraged the Respondent to attend the Professional
Staff Devel opment Program which the Board furnished for guidance counsell ors.
These wor kshops were held once a month. In the 1988-89 school year, 37 hours of
in-service training was, thus, offered to guidance counsellors. The Respondent
apparently never attended any of these sessions. Dr. Harper never saw her
attend nor did she sign in at any of the workshop sessions, which would indicate
her attendance if she had done so. Dr. Harper then followed up on the matter to
see if the Respondent had met with either Ms. Cobb or Ms. Converse, the guidance
counsel | ors whom she had suggested that the Respondent neet with to obtain ideas
about nore effective counselling operations in the classroom The Respondent
had never nmet with Ms. Converse and did not neet with Ms. Cobb until the second
semester of the 1988-89 school year

27. Exhibit J in evidence reflects Dr. Harper's attenpts to help the
Respondent. This included the day the Respondent spent observing anot her
el ement ary gui dance counsel |l or and arranging for a district-1evel counsellor to
work with the Respondent.

28. Dr. Harper nmet with the Respondent again in January of 1989. At that
time, Dr. Harper reviewed what the Respondent had acconplished from Septenber,
1988 t hrough January, 1989. Dr. Harper found that the Respondent's |og was
totally disorgani zed and that she had no organi zed cal endar nor docunentation of
student counselling. At this neeting, the Respondent continued to conplain
about Long Branch, stating that the school was making her ill and that she was
being unfairly treated by Ms. Keyes. Dr. Harper, once again, encouraged the
Respondent to take time off if she felt it to be necessary. Dr. Harper also
rem nded the Respondent to be a "team nenber" since that was an inportant part
of the functions of a guidance counsell or

29. In aletter dated April 25, 1989, the Respondent was notified that
since she had received an unsatisfactory eval uation, she had a right to transfer
to another facility. She was also put on notice that her enploynment with the
Board would be terminated if her performance did not rise to a satisfactory
| evel within the next school year. See Exhibit Cin evidence.



30. Consequently, in the 1989-90 school year, the Respondent was
transferred to Holiday H Il El enmentary School ("Holiday HlI"). It is a smaller
el ementary school, with approxi mately 500 students.

31. At the beginning of that school year, Dr. Harper net with the
Respondent and Ms. Marshall, the Principal of Holiday HII, to discuss the
gui dance program at that school. Exhibit K in evidence denonstrates the
counsel ling duties that the Respondent was expected to acconplish at Holiday

Hll. That evidence is unrefuted and is accepted. The Respondent was to
present cl assroom gui dance | essons from2:00 p.m to 3:15 p.m each day, to
supervi se the Student Council, to supervise the Star Student Program to

organi ze Career Days, to attend all CST neetings, to counsel individua

students, to be prepared for grief counselling for students, and to counsel with
students and bus drivers regarding "bus referrals”. Both Dr. Harper and the
Respondent agreed that these were legitimate guidance counsellor functions.

32. Dr. Harper was convinced that Holiday H Il had made a commtnent to
have a strong gui dance programand that this was a good opportunity for the
Respondent to use her talents and to show her skills as a counsellor. Dr.
Harper inspected the facilities that the Respondent was to use and determ ned
themto be adequate.

33. Dr. Harper stressed to the Respondent that she was to attend in-
service training during the 1989-90 school year. However, at the very next in-
service training, which started at 8:00 a.m, the Respondent did not arrive
until 9:30 a.m and indicated that she wished to | eave at 10:30 a.m Toward
the end of Septenber, 1989, Dr. Harper went to Holiday Hill to check on the
Respondent's progress. Once again, the Respondent conpl ai ned about her
situation at that school and about a | ack of supplies. The Respondent al so
conpl ai ned that she had to do cafeteria duty. Dr. Harper pointed out to her that
this would be a good opportunity for her to visit with students. Dr. Harper
al so conversed with the Respondent about neeting with Marianne O Donnell,
anot her counsellor, to receive training fromher on the use of a guidance too
known as "Penel ope Mouse". Dr. Harper, at this Septenber neeting, asked the
Respondent if she had prepared a classroom schedul e. The Respondent stated that
Ms. Marshall had not approved the schedul e which the Respondent had presented to
her and that it was being revised. The school had al ready been in session for
five weeks at that point.

34. Exhibits Z and DD, in evidence, represent guidance activities which
t he Respondent presented to ki ndergarten students at Holiday H Il during the
1989-90 school year. Dr. Harper found that Exhibit Z was not an appropriate
counselling activity for a kindergarten-age student. The |level of the material
in that Exhibit is beyond a kindergarten-age student's conprehension level. It
was i nappropriate even as a coloring tool because the designs to be col ored by
the student were too conplicated for a kindergarten student. Dr. Harper also
establ i shed that Exhibit DD was an inappropriate counselling tool for
ki ndergarten or first-grade students. The "Seals @uidance Prograni was a
suppl enent ary gui dance program and shoul d not be used al one.

35. Dr. Harper also reviewed a counselling session that the Respondent
descri bed concerning a student whose nother was an al coholic. Dr. Harper
establ i shed that the Respondent's counselling technique for such a situation was
i nappropriate. Dr. Harper also established that it is inappropriate to have a
student sit in an individual guidance counselling session and not converse wth
the student. A counselling session should be a learning situation and involve
an exchange of ideas between the counsellor and the student, with both persons



conversing and interacting together. Dr. Harper established that it is

i nappropriate to use counselling as a gossip session and that it is

i nappropriate to keep an individual in a counseling session for one or nore
hours. An individual counselling session should | ast no | onger than 30-35
m nutes. The Respondent conducted counselling sessions in the inappropriate
manner descri bed above by Dr. Harper.

36. Ms. Carolyn Bishop Stone is enployed by the Board and has been for 22
years. She is Supervisor of Guidance Services. M. Stone assuned this position
when Dr. Harper left the Board. M. Stone's experience includes el enentary
school teaching and el enmentary school guidance. She has a bachel or of science
degree in elementary education and nmaster of art's degree in counselling, with a
specialty in school psychology. Ms. Stone is presently a doctoral student in
educati onal |eadership. She serves as a resource person for guidance
counsel lors for the Board.

37. Ms. Stone first nmet the Respondent on January 23, 1990 because her
Principal, MIdred Marshall, had indicated that there were sonme problens wth
t he Respondent's performance. M. Stone arranged with the Respondent to observe
a cl assroom gui dance session conducted by the Respondent. The Respondent
sel ected a kindergarten class gui dance session to be observed by Ms. Stone on
January 25, 1990.

38. In observing this classroom gui dance session, Ms. Stone noted that the
Respondent used no managenent techni ques to get the kindergarten students
focused on the lesson. It took five mnutes to get the class under control, and

t he Respondent then began the | esson by using a handwitten 8"x10" pi ece of
paper on which she had witten the term"citizenshi p" and included a definition
of "citizenship", which apparently came froma dictionary. It was in smal

print and witten in crayon and trailed off the paper and was not legible to the
students because it was not |arge enough for themto see at the distance at
which it was presented to them There were too many words on the paper and it
was beyond the | anguage | evel of kindergarten students.

39. Ms. Stone observed that the | esson taught by the Respondent was above
their readi ness or conprehension |evel. According to Ms. Stone, the | esson
deteriorated fromthe beginning. The Respondent spoke in a soft nonotone, and
the students clearly were not understanding the | esson and were not maintaini ng
their attention. The Respondent did not denpnstrate that she knew how to keep
the students' attention. The Respondent failed to give the students a response
to their own statenments or expressed i deas concerning the | esson material nor to
enl arge on what the students were saying in order to make the | esson nore
under st andabl e.

40. This verbal part of the session took only a few nonents. The
remai nder of the | esson consisted of handing out an 8"x10" "ditto sheet", with
12 seals on it, which the students used as a design for coloring. This was
shown to be inappropriate for this age level since the itens on the page were
too small for themto be able to color with their |evel of eye/hand coordination
and manual dexterity. The Respondent failed to explain to the students how t he
seals related to the concept of "citizenship". At that point, M. Stone
circul ated through the class and spoke to some students, which confirned her
suspicion that the children did not understand what the | esson was about. There
was approximately five mnutes of attenpted teaching of the | esson and 20
m nutes of coloring. In Ms. Stone's view, as one highly trained in appropriate
gui dance counsel ling and teaching techni ques, the classroom gui dance sessi on
whi ch she observed conducted by the Respondent was totally inadequate.



41. This was especially disturbing to Ms. Stone considering that the
Respondent had had 10 or 11 years of counselling experience at that point.
After the classroom session was over, Ms. Stone counsell ed the Respondent
concerni ng the observed weaknesses in her |esson and presentation. M. Stone
al so pointed out sonme resources available to the Respondent to inprove her
performance. M. Stone further informed the Respondent that she woul d be
willing to visit the Respondent again and to help her in any way. Ms. Stone
followed up on this offer with a letter reiterating that willingness to help the
Respondent. Ms. Stone al so infornmed the Respondent that devel opnental guidance
books at the guidance office were available for her use. Lastly, M. Stone
of fered Ms. Strauss anot her gui dance counsellor to assist her in inproving her
counsel I i ng techni ques. She never took advantage of this offer. Indeed, the
Respondent never contacted Ms. Stone for any further assistance. M. Stone
never visited the Respondent at Holiday Hi Il after that neeting since she nmade
it clear that she was available to her any tinme she needed assi stance. M.
Stone did not want the Respondent to perceive that any of her actions
constituted harassment; therefore, instead of repeatedly going to visit with the
her, she sinply left the door open for the Respondent to neet with her or seek
assistance any tine the Respondent felt it necessary. However, M. Strauss
never requested any further assistance from Ms. Stone.

42. Mldred Marshall has been the Principal of Holiday H Il for 18 years.
Bef ore becom ng a principal, she was a teacher for 12 years in the elenentary
school system She has both a bachelor of art's degree and a master of science
degree. She has been enployed by the Board for a total of 39 years. The
Respondent was assigned to Holiday Hill for the 1989-90 school year, with M.
Marshal | bei ng aware of her |ess-than-satisfactory eval uati on concerni ng her
performance the year before at Long Branch. Being mindful of this, M. Marshal
promul gated a list of duties which she expected the Respondent to performwhile

at Holiday Hill. Exhibit Kin evidence is the witten |list which M. Marshall
gave to the Respondent before the school year started. The list included, anong
ot her duties, supervising the Student Council, checking fifth grade cumul ative

folders at the end of the year, counselling with individuals, counselling with
students who were receiving bus referrals, working with the Star Student
Program giving grief counselling to students, and counselling bus drivers about
bus referrals. M. Mrshall infornmed the Respondent that she expected her to

i nprove in those areas of her duties and responsibilities which had been rated
unsatisfactory the previous year. This nmenorandum constituted Ms. Marshall's
pl an of assistance for the Respondent for that ensuing school year. Exhibit M
in evidence reflects that Ms. Marshall had reviewed each itemof the July 3rd
menorandum wi t h t he Respondent. The Respondent appeared to understand Ms.
Marshall's directions to her during this conference.

43. Upon the comencenent of that school year, Ms. Marshall imediately
had problens with the Respondent's perfornmance, particularly involving her
failing to schedul e cl assroom gui dance sessions and failing to go to cl assroons
to conduct gui dance sessions. The Respondent was expected to counsel 15 cl asses
on a rotating basis. The classroomteachers relied on the Respondent coming to
t he cl assroom and reserved portions of their days for her |essons. However, the
Respondent failed to set up a teaching schedule for these classroom gui dance
sessions. Although Ms. Marshall informed the Respondent that she needed to be
in the classroons between 2:00 p.m and 3:15 p.m, after six weeks of the schoo
year had passed, as shown by the Cctober 8th nmenorandumto the Respondent from
Ms. Marshall (Exhibit Oin evidence), the Respondent still had not fornulated a
cl assroom gui dance schedul e.



44, On Septenber 27, 1989, Ms. Marshall gave a nenorandumto the
Respondent (Exhibit N in evidence) adnoni shing her about her failure to submt a
log to Ms. Marshall concerning how she spent her time and enunerating the
children she had counselled. Additionally, before the school year started, M.
Marshal | had infornmed the Respondent that she needed to personally inform M.
Marshal | of any absences. |In spite of this, the Respondent continued to be
absent and not to report to Ms. Marshall of her intent to be absent.

45. I n Cctober, 1989, Ms. Marshall gave the Respondent an early eval uation
which reflected that her performance was unsatisfactory and declining. M.
Marshal | and the Respondent net on Novenber 1, 1989. |In that neeting, M.
Marshal | pointed out to the Respondent the problens she was having with the
Respondent regardi ng her failure to conduct classroom gui dance sessions, her
unnoti fi ed absences, her m ssed in-service gui dance training sessions, and her

failure to attend the "planning day". M. Marshall informed the Respondent that
she was not neeting the needs of the teachers and students at the school. From
August until Novenber of 1989, the Respondent had still not inaugurated and

foll owed a cl assroom gui dance schedul e. Exhibit R in evidence, for exanple,
reflects the problens that a kindergarten teacher was having in getting the
Respondent to come to her classroom for gui dance sessions. By Novenber 2, 1989,
t he Respondent had still not gone to Ms. Dees' classroomfor any gui dance
sessions. Wen Ms. Marshall counselled the Respondent about this, the
Respondent continued to have excuses such as "I didn't know | was supposed to be
there" or "I was on nmy way there". The very next week, the Respondent missed a
cl assroom gui dance session schedul ed for Ms. Dees' cl ass.

46. Exhibits T and V in evidence reflect the Novenber 30th cl assroom
gui dance session, which Ms. Marshall observed the Respondent give. Ms. Marshal
observed that the Respondent was ineffectual in getting control of the students
and getting themto be quiet so they could get the benefit of her |lesson. This
was to be a | esson where children used crayons; however, one entire table of
students had no crayons, and it took her a substantial period of time to notice
that. The Respondent did not gain the students' attention and constantly had to
adnmoni sh themto stop talking. It was not an effective gui dance session. The
Respondent indiscrimnately praised students for inappropriate responses and
screanmed at the children to "quit talking!". The children ignored this approach
and continued to talk and were off task and out of control during this classroom
gui dance session. The elenmentary teachers at Holiday Hi Il conplai ned about the
fact that when they cane into their classroons after one of the Respondent's
gui dance sessions, the children were out of control

47. Additionally, the Respondent was unable to effectively operate the
Student Council Program which was one of her duties. During 1989-90, a child
in the Student Council Program appeared to be running the programinstead of the
Respondent. The Respondent al so was ineffective in operating the Star Student
Program The Respondent conpl ai ned that working with Student Council and
conducting the Star Student Programwas not a part of her counselling job, in
her view. Consequently, Ms. Marshall relieved her of those responsibilities and
encour aged the Respondent to nmake a career change if she felt that that would be
hel pf ul .

48. The Respondent used a room for her counselling activities, where the
ext ended day-care material, such as toys, "Play Doh" and the |ike, were kept.
I nstead of counselling, she allowed her counselling students to play with toys
and other supplies. She also allowed students to return to their classroons
unescorted. This caused disruption when the children would run up and down the
hal | and posed a potential risk to the students, thenselves, since nmany of them



were enotionally handi capped. The Respondent continued to fail to escort
children back to their classroons, as reflected by Exhibit Y in evidence. The
Respondent, on occasi on, would | eave children al one and unsupervi sed in her

cl assroom whil e she went to eat lunch. It is never appropriate to | eave a
student unattended at the elenentary |level, especially without telling the next-
door teacher to supervise the children. The Respondent was observed, on those
occasi ons when she woul d escort children to her counselling session, to go to
the door of the teacher's classroomand just yell across the roomto get the
child to come with her. In so doing, she would disrupt the teacher's | esson

49. Finally, these problenms culmnated in a witten warning issued to the
Respondent from Ms. Marshall in evidence as Exhibit X M. Mrshall thereby
i nfornmed the Respondent that she would get an unsatisfactory evaluation for the
1989- 90 school year unless her performance inproved.

50. Ms. Marshall observed a number of cl assroom gui dance sessions
conducted by the Respondent. In those sessions, the Respondent never had
control of the classroom failed to conmunicate effectively with the children
was unable to integrate the lesson to the group as a whole, and was unable to
adj ust the guidance lesson to the correct |learning | evel of the students.
Exhibit Z in evidence is a communi cation froma ki ndergarten teacher regarding
an i nappropriate counselling | esson which the Respondent had given to her
ki ndergarten students. M. Marshall had inforned the Respondent on a nunber of
occasi ons that other nore appropriate counselling materials were avail able for
her use. This included a "DUSO kit" with puppets. M. Mrshall encouraged the

Respondent to use the nmedia center, as well, and to use sone of the other
material s available. The Respondent never incorporated any other counselling
materials or plans suggested to her into her counselling | essons. In the

Respondent' s end-of -t he-year eval uati on given on February 14, 1990, she was
rated unsatisfactory.

51. Frommd August, 1989 to April, 1990, when the Respondent |eft Holiday

Hll, she was able to acconplish only one of the expectations she was told to
acconplish at the beginning of that school year. This was the educationa
eval uation of children in the school. The Respondent failed to coordinate or

organi ze a Career Day, so that none was held at Holiday H Il during the 1989-90
school year, in spite of the fact that prior to the begi nning of the schoo

year, she had been infornmed that that was one of her duties. Her performance on
the CST was al so poor. Her observations concerning students was very topica

and shal | ow and, consequently, was not hel pful or effective. She also failed to
give grief counselling, to handl e school bus referrals or to counsel bus drivers
concerning referrals during the 1989-90 school year, although that was part of
her duties. She failed to use the "seals progranmt appropriately and effectively.
It was designed to be a part of her counselling programand not the tota
enphasis of the program Additionally, during the 1989-90 school year, the
Respondent, in handling a child abuse case, called the Departnment of Health and
Rehabi litative Services and reported the child abuse, the child and parent, and
the hone address to the Departnment. |In fact, she reported the wong child and
the wrong parent and wong hone address to HRS. The parent who was fal sely
reported understandably was extrenely upset. When questioned about this

i ncident, the Respondent indicated sinply that "Well, the rol odex flipped" as
the reason for giving the wong nanme, address and tel ephone nunber to HRS

52. Ms. Susan Joseph is an elementary school teacher at Holiday Hll. She
has been there 11 years and enployed with the Board for 17 years. She was a
primary resource teacher during the 1989-90 school year. She holds a bachel or
of science degree and a master of science degree in elementary and early



chi | dhood education. She first met the Respondent during that school year

They shared a roomat Holiday Hll. The roomwas a regul ar-size classroom
approxi mately 30" by 30", with a sink, water fountain, and bookshelves. It was
divided in half by a tall bookcase and "cubbi es” or conpartnents for the
students to place their materials and books in. Since this divider did not
extend either to the ceiling or to the back wall of the room M. Joseph could
observe what was occurring on the Respondent's side of the classroom

53. Ms. Joseph observed that the small group counselling sessions
conducted by the Respondent were frequently out of control. They were noisy and
di sruptive, with children running around the room pushing, shoving, and
shouting. The Respondent had no control of her students. M. Joseph would go
to the Respondent’'s side of the classroomand take control of her students.
Because of the Respondent's inability to control her students, M. Joseph began
scheduling her time with her students at a tine other than during the
Respondent's smal | -group counsel ling sessions. The Respondent's disciplinary
nmeasures generally consisted of |loudly and ineffectively shouting "shut up, shut
up, or you will have to go back"

54. Ms. Joseph al so observed that the Respondent's general technique in
smal | group counselling sessions was to wite the | esson on the chal kboard in
cursive witing. This is inappropriate since cursive witing is not taught to
the students until the third grade in Duval County. The students involved had

not yet achieved the third-grade |level. The Respondent’'s technique would be to
read the objective on the board, then hand out draw ng paper, and have the
students "draw the topic". After the students finished drawing, the class would

becone disruptive. The Respondent was observed to use the sane "nethods whet her
the children were in kindergarten or in fifth grade. This is inappropriate
because of the different levels of learning for elenentary school children. M.
Joseph never observed the Respondent conduct a discussion session with the
children that would integrate the | esson she had witten on the chal kboard so
that they could conprehend it.

55. Ms. Joseph al so observed an inappropriate | esson, whereby the
Respondent asked second-grade students to draw a picture of what their |last w sh
woul d be if they ware going to die in a few days. In M. Joseph's experience,
this is an inappropriate topic unless there has been a death and grief therapy
is going on. This session and the group of students involved was not undergoi ng
grief therapy. The only follow up discussion concerning this topic was when one
of the students asked what they would die of, and the Respondent infornmed them
"cancer" or "AIDS' as an exanple. The Respondent sinply never conmmuni cated any
counsel I ing concept to the students with regard to this session and topic.

56. Ms. Joseph al so observed the Respondent allow ng her counselling
students to play with extended day-care materials during counselling sessions,
i ncl udi ng col oring books, lego toys, and play doh. This was allowed to occur
i nstead of counselling being delivered to the students. The Respondent woul d
sinmply sit at her desk on these occasions while the students, individually,
played with the toys. No counselling took place during these sessions. M.
Joseph al so observed the Respondent accuse students of |ying or stealing paper
She found these interactions between the Respondent and her students
i nappropri ate.

57. Ms. Joseph observed sone individual counselling sessions conducted by
t he Respondent. These counselling sessions anbunted to no nore than a gossip
session, w th discussions about their weekend plans or talking about other
students and their nothers or other students' attire. |In particular individua



counsel i ng sessions, Ms. Joseph observed the Respondent sitting at her desk
doi ng nothing while the children were playing with extended day-care material s,
whi ch had no relationship to the counselling session, and engaging in no

di al ogue between hersel f and her students. |In particular, M. Joseph recalled a
student, Sarah WIIlianms, engage in individual counselling sessions with the
Respondent. Sarah, a third-grade student, canme in for three or four days
consecutively for four to five hours each day. Sarah would run errands for the
Respondent, wite on the chal kboard, play with materials, or just gossip with

t he Respondent. Ms. Joseph informed Ms. Strauss at the tine that she felt that
this was inappropriate as a counselling nethod.

58. Near the end of Septenber, 1989, when Ms. Joseph attenpted to help the
Respondent devi se a cl assroom gui dance schedul e, she found that she did not
understand it, after Ms. Joseph explained it to her. Consequently, at tines
when the Respondent was scheduled to be in the classroom she did not arrive and
could not be found. Ms. Joseph al so observed the Respondent |eave students
unattended in the classroom Ms. Strauss did not inform M. Joseph at the tine
that she would be out of the classroomon these occasions.

59. In summary, from Septenber, 1989 through April, 1990, Ms. Joseph, in
effect, w tnessed di sorgani zed, disruptive and ineffective counselling
performance fromthe Respondent. The Respondent had little control of her
students and was unable to conduct an effective guidance | esson with either
smal | groups or individuals.

CONCLUSI ONS OF LAW

60. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.57(1),
Florida Statutes (1989).

61. The Petitioner herein seeks to dism ss the Respondent for cause, as
that is defined in the Act, cited herei nabove. The Act provides that teachers
enpl oyed by the Board may be di scharged or denoted for the foll ow ng reasons:

Section 4. Causes for the discharge or the
denotion of a teacher shall be:

(a) immoral character or conduct,

i nsubordi nati on or physical or nenta

i ncapacity to performthe duties of the
enpl oynent . . ..

(c)...refusal or inexcusable failure to

di scharge the duties of such enploynent....
(e) professional inconpetency as a

t eacher. .

62. It is the Petitioner's burden to prove, by a preponderance of the
evi dence, that the Respondent is guilty of the charges alleged. See, Ferris v.
Turlington, 510 So.2d 292, 294, n.2 (Fla. 1987). \While the standard of proof in
a license revocation case is clear and convincing evidence, the term nation of
enpl oyment only requires proof by a preponderance of the evidence. Ferris v.
Austin, 487 So.2d 1163 (Fla. 5th DCA 1986); South Florida Water Managenent
District v. Caluwe, 459 So.2d 390 (Fla. 4th DCA 1984).



Pr of essi onal | nconpet ence

63. Section 4(e) of the Act provides that when professional inconpetency
is the basis for discharging a teacher, certain requirenents nust be nmet. These
requi renents include giving the teacher a clear and detailed statenment on which
the claimof inconpetency is based, giving at | east one opportunity to transfer
to a new school, giving one year (during which an opportunity of specific in-
service training will be given to correct alleged deficiencies). Further, the
Act provides that the teacher "shall cooperate in undergoing specific in-service
training". These prerequisites were net in this case, as shown by the unrefuted
evi dence culmnating in the above Findings of Fact.

64. On April 25, 1989, the Respondent was put on notice by the Petitioner
t hat unl ess her performance inproved, she would be dism ssed as a teacher with
the Board. She was offered the opportunity to transfer to another school in
this same letter. See Exhibit Cin evidence.

65. During the 1989-90 school year, the Respondent was given specific
instructions from M. Marshall regardi ng her new duties, was given the
opportunity to attend in-service training sessions, and was personal ly assisted
by both Dr. Harper and Ms. Stone in their attenpts to help the Respondent
i nprove her performance. The Respondent, however, failed or refused to avai
herself of the training opportunities which were repeatedly offered to her

66. Although the Board has not fornmally defined "professiona
i nconpet ency”, "inconpetency"”, as defined in the Florida Adm nistrative Code,
has been accepted as persuasive in determning inconpetency under the Act. See,
School Board of Duval County v. Kirby Smith, DOAH Case No. 89-4132 (August,
1990). Rule 6B-4.009, Florida Adm nistrative Code, provides:

(1) I'ncompetency is defined as inability or
lack of fitness to discharge the required
duty as a result of inefficiency or

i ncapacity. Since inconpetency is a relative
term an authoritative decision in an

i ndi vi dual case may be nade on the basis of
testimony by nmenbers of a panel of expert

Wi t nesses appropriately appointed fromthe
teachi ng profession by the Conm ssioner of
Education. Such judgnment shall be based on a
pr eponder ance of evi dence show ng the

exi stence of one (1) or nore of the
fol | owi ng:

(a) Inefficiency: (1) repeated failure to
performduties prescribed by |aw (Section
231.09, Florida Statutes); (2) repeated
failure on the part of a teacher to

comuni cate with and relate to children in
the classroom to such an extent that pupils
are deprived of mninum educati ona
experience; or (3) repeated failure on the
part of an admi nistrator or supervisor to
comuni cate with and relate to teachers under
his or her supervision to such an extent that
t he educational programfor which he or she
is responsible is seriously inpaired.

(b) Incapacity: (1) lack of enotiona



stability; (2) lack of adequate physica
ability; (3) lack of general educationa
background; or (4) |lack of adequate command
of his or her area of specialization

67. Chapter 6B of the Florida Adm nistrative Code al so contains the
m ni mal standards of the education profession in Florida. Rule 6B-5.004,
Florida Administrative Code, requires that teachers:

(2) select, adapt or devel op in sequence
instructional materials and activities far
t he designated set of instructiona

obj ectives and student needs.

(3) create interest through the use of
material s and techni ques appropriate to the
varying abilities and backgrounds of

st udents.

(4) use individual students' interests and
abilities when planning and inpl enenting

i nstruction.

Rul e 6B-5.007, Florida Adm nistrative Code, entitled "Minagenent Techni ques”,
provi des as foll ows:

The educator, comensurate with job

requi renents and del egated authority, shal
denonstrate conpetence in the foll ow ng
managenent techni ques:

(1) resolve discipline problens in
conpliance with the policies of the school
rules of the district school board and the
state board and Fl orida Statutes.

(2) maintain consistency in the application
of policy and practice by:

(a) establishing routines and procedures for
the use of materials and the physica
novenent of students.

(b) fornulating appropriate standards for
student behavi or.

(c) identifying inappropriate behavior and
enpl oyi ng appropriate techni ques for
correction.

(3) maintain standards of conduct required
in Rule 6B-5.007(2), F.A C

(4) use managenent techni ques appropriate to
the particul ar setting.

These rul es have been interpreted by a nunber of decisions which provide
exanpl es of the sort of behavior or teaching characteristics which provide

evi dence of inconpetency. In Turlington v. Reaves, 9 FALR 1371 (1986), it was
found that giving assignnents w thout proper explanation of the assignment
contributed to a finding of inconpetency in the area of failure to adequately
prepare and plan for instruction of students. That case also dealt with the
teacher's failure to enpl oy appropriate disciplinary techniques suitable to the
particul ar situation, which involved a constant undercurrent of conversation
anounting to unsatisfactory classroom nanagenent, which was determ ned to
contribute to a finding of professional inconmpetence. |In Turlington v. \Wal ker



9 FALR 2305 (1987); and in Departnent of Education v. Ferrara, 10 FALR 5766
(1987), the inability to control behavior of disruptive students and to
appropriately handl e discipline problens was held to be an indicator of

i nconpet ency. These two decisions also stand for the proposition that the
failure to use adequate techni ques of instruction in the classroomand to
provide stimulative and varied | earning experiences contributes to a finding of
i nconpetence. In Castor v. Brewer, 9 FALR 5339 (1987), it was found that a
teachi ng technique consisting primarily of giving students a readi ng assi gnnment
and havi ng them answer questions in class was inadequate and was a factor in
denoti ng teacher inconpetence. So too, the dull presentation of subject matter
| acki ng an appropriate background, introduction and reinforcenment, and the
failure to use nore than one teaching techni que was deened to be a factor
denoting i nconpetence in Department of Education v. Marshall, 10 FALR 4303
(1987).

68. In the Wal ker decision and in Castor v.Perry, 9 FALR 5291 (1987), it
was al so determned that failure to create and nmaintain a classroom environnment
conduci ve to | earning; allow ng nonessential, nonproductive novenent of students
in the classroomand a chaotic classroomsituation; the failure to nmaintain
proper supervision of students in the classroom and allow ng students to be
"off task”, were factors supporting as finding of teacher inconpetence.
Denonstrated errors in | essons prepared by a teacher support a finding of
i nconpet ence, as determned in Departnment of Education v. Marshall, supra.

69. In the case at hand, the Respondent has denonstrated that she is
i ncapabl e of counselling students, managi ng their behavior, or otherw se
perform ng her assigned duties. Her classroom nmanagenment ability and teachi ng
techni ques were observed on nunerous occasions by Ms. Marshall, Ms. Keyes, M.
Stone and Ms. Joseph. The Respondent essentially was unable to control her
students, failed to enploy appropriate teaching techniques, and disciplinary
techni ques to correct the students' behavior; was incapable of effectively
delivering a guidance |lesson, and failed to create interesting presentations for
her students so as to maintain their interest, which would have hel ped her
mai ntain order in the classroom After being repeatedly advised and counselled
concerni ng her teaching techniques and use of materials, she steadfastly refused
to vary her teaching techniques and nmaterials enployed, despite the fact that
they were often inappropriate for the I earning |l evel of the students she was
supposed to be teaching. She spurned opportunities for training. These actions
and om ssions were proven by a preponderance of the evidence and, indeed, no
countervailing evidence was offered. Thus, the Respondent effectively deprived
her students of m ni num educational or guidance experience and was denonstrated
to be inconpetent.

Ref usal or | nexcusable Failure to D scharge
Duti es of Enpl oynment

70. The Respondent was shown to have repeatedly failed to perform her
counselling duties at Long Branch and Holiday H Il Schools, despite the repeated
directives from M. Keyes and Ms. Marshall, her Principals and supervisors. The
Respondent refused to try different materials and techni ques and never sought to
i nprove her |esson delivery. She never generated or followed a coherent
cl assroom schedul e. At Long Branch the Respondent failed to insure that the
materials were consistently prepared for the CST, of which she was a part. Her
failure to do so resulted in delayed placenent of children in need of special
services. Her failure to accurately convey information to teachers at Long
Branch caused confusion and necessitated Ms. Keyes having to clarify and correct
m si nformati on generated by the Respondent.



71. At Holiday Hill, the Respondent's failure to nmaintain a classroom
gui dance schedule, and followit, significantly disrupted and denigrated the
cl ass schedul es and teaching plans of teachers who were relying upon her
appearance far the required counselling sessions. Her continued erroneous used
of classroom gui dance materials which were "age-inappropriate” resulted in
meani ngl ess gui dance | essons for the children to whomthey were directed. These
acts and om ssions were also proven by a preponderance of the evidence; no
countervailing evidence was offered in opposition to it; and it was thus
denonstrated that the Respondent refused or inexcusably failed to discharge her
duties as a gui dance counsell or.

| nsubor di nati on

72. "G oss insubordination or willful neglect of duty", as used in Section
231.36(a), Florida Statutes, is defined in Rule 6B-4.009, Florida Adm nistrative
Code, as a constant or continuing, intentional refusal to obey a direct order
reasonable in nature, and given by and with proper, authority. Actions which
occur after a specific instruction to avoid such conduct constitute gross
i nsubordi nati on under this rule. School Board of Dade County v. Garcia, 13 FALR
2290, 2301 (1991). In the situation at hand, the Respondent continued to
conmuni cate in an unprofessional manner after she had been specifically
adnoni shed and instructed to cease this behavior on August 31, 1988 by her
Principal. The Respondent was inforned at the begi nning of the 1988-89 schoo
year that she was to comunicate in a professional manner with adm nistrators at
Long Branch. Despite this instruction, on at |ast two separate occasions
thereafter, the Respondent addressed her Principal in inappropriate |anguage,
such as "kiss ny butt” and to "hit nme, I'll sue you". She also deliberately
refused to nmeet with Ray Bailey, after being instructed to do so by her
Principal, failed to maintain an adequate | og of her counselling activities
after being instructed to do so, failed to escort students to and fromthe
cl assroom and provi de cl assroom gui dance sessions after being repeatedly
instructed to do so. All such conduct constituted a continuing intentiona
refusal to obey reasonabl e orders given to the Respondent by Ms. Keyes and Ms.
Mar shal , who had authority to give her such instructions. Thus, these actions
and failures, proven by a preponderance of the evidence, to which no
countervailing evidence was offered, constituted insubordination

| mor al Conduct

73. The definition of "inmorality" operative in this situation is found in
Rul e 6B-4.009(2), Florida Adm nistrative Code, which provides as foll ows:

...conduct that is inconsistent with the
standards of public conscience and good
morals. It is conduct sufficiently notorious
to bring the individual concerned or the
education profession into public disgrace or
di srespect and inpair the individual's
service in the conmmunity.

74. Exhibit GGin evidence is an official letter of reprimand fromthe
Fl ori da Departnent of Education, Education Practices Conm ssion, which
determ ned that the Respondent had supplied her son with answers to the SAT.
Thi s evidence, coupled with the testinony of Ms. Martinez and Ms. Keyes,
establ i shes that the Respondent supplied her son with answers to the first-grade
SAT. The Conmi ssion found that in doing this, the Respondent had | essened the



reputation of educators and that, therefore, such actions could not be condoned,
for which she was reprimanded. This action was proven by a preponderance of the
evidence, and it is concluded that it is inconsistent with standards of public
consci ence and good norals and i s conduct which brings the individual concerned
or the education profession into disrespect. As such, these actions are

i nexcusabl e and constituted i mmoral conduct.

75. Accordingly, it is concluded that the charges referenced herein are
all supported by preponderant evidence to which no countervailing evidence was
of fered and that those charges have been sustained. In view of the repetitive
and continuing nature of the insubordination, the refusal or inexcusable failure
to discharge the duties of her enploynent, her denonstrated professiona
i nconpetency, especially after repeated opportunities were afforded the
Respondent to gain assistance in inproving her teaching, classroom nanagenent
and admi ni strative skills, which opportunities she spurned; a substanti al
penalty for the referenced conduct is warranted.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact and Concl usi ons of Law,
the unrefuted evidence of record, the candor and deneanor of the w tnesses, and
t he pl eadi ngs and argunents of the parties, it is therefore,

RECOMVENDED that a Final Order be entered by the Petitioner dismssing the
Respondent from her enploynent with that agency.

DONE AND ENTERED this 24th day of Decenber, 1991, in Tallahassee, Leon
County, Florida.

P. M CHAEL RUFF

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399-1550

(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 24th day of Decenber, 1991

APPENDI X TO RECOMVENDED ORDER
IN CASE NO. 90-4566
Petitioner's Proposed Findings of Fact:
1-116. Accepted.
Respondent' s Proposed Fi ndi ngs of Fact:
1-5. Accepted.

6. Accepted, but not probative of the Respondent's position in this
pr oceedi ng.



7. Accepted, but not probative of the material issues presented for
adj udi cati on.

8. Accepted.

9. Accepted, but not probative of the material issues presented for
adj udi cati on.

10. Accepted.

11. Accepted, but not probative of the Respondent’'s position nor of the
material issues presented in this proceeding.

12-14. Accepted, but not, standing al one, probative of any material issues
presented for adjudication.

15. Rejected, as immteri al

16. Accepted, but not in itself dispositive of any material issues
pr esent ed.

17-22. Rejected, as not in accordance with the preponderant wei ght of the
evi dence.

23. Accepted, but not itself dispositive of any of the material issues
pr esent ed.

24-25. Accept ed.

26-27. Accepted, but not itself dispositive of any of the material issues
pr esent ed.

28. Accepted, but inmaterial
29. Accept ed.

30. Accepted, in the sense that Ms. Harper never observed the Respondent
actual ly perform ng her classroomduties.

31. Accepted, in the sense that the "seal s" programwas avail able for use
by the Respondent at the Respondent's option, not to the extent that the
Respondent could use the programin any way she saw fit once she elected to use
it.

32. Rejected. The record, at page 161 of the Transcript, indicates that
Ms. Harper met the Respondent two tines in the 1989-90 school year, not in the
1988- 89 school vyear

33. Accepted, as to no specific guidance curricul umbei ng nandated by the
Board, but rejected in the sense that the proposed finding states that "only
suggestions” are provided to individual guidance enpl oyees. The record reflects
that much nore than suggestions are provided to hel p individual guidance
enpl oyees performtheir duties and becone trained to performtheir duties.

34. Accepted, but not itself materially dispositive.



35. Accepted, but not itself materially dispositive.
36. Accept ed.

37-38. Accept ed.

39. Accepted, but not materially dispositive.

40. Accepted, but not materially dispositive.

41. Accepted, but not materially dispositive and subordinate to the
Hearing Oficer's findings of fact.

42. Accepted, but not as to its overall material inport and subordinate to
the Hearing Oficer's findings of fact on this subject matter

43. Accepted

44-45. Accepted, but not materially dispositive.

COPI ES FURNI SHED:

Dr. Larry Zenke
Super i nt endent

Duval County School Board
1701 Prudential Drive
Jacksonvill e, FL 32207

Betty Castor, Comm ssioner
Department of Education
The Capito

Tal | ahassee, FL 32399- 0400

Cheryl R Peek, Esg.
Assi st ant Counse

O fice of General Counsel
421 West Church Street
Towncentre, Suite 715
Jacksonville, FL 32202

David A Hertz, Esq.
Duval Teachers United
1601 Atl antic Boul evard
Jacksonville, FL 32216

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptionns. Sone agencies allow a larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



